
Supply Chain Due Diligence Act
Requirements and Risks Especially in Relation to Logistics

On Jan. 1, 2023, the Supply Chain Due Diligence Act (“LkSG”) came 

into force in Germany. The objective of the LkSG is to improve the 

international human rights situation. For the first time, binding re-

quirements are set for responsible supply chain management by 

companies.

The starting point for the national le-
gal regulation was the UN Guiding 
Principles on Business and Human 
Rights from 2011, which included 
as basic principles the obligation 
of states to protect human rights, 
the corporate responsibility to re-
spect human rights and corporate 
due diligence to prevent violations 
and the implementation of remedial 
measures have been established. In 
Germany, these Guiding Principles 
have been implemented through a 
National Action Plan 2016 – 2020 
(NAP). However, this was merely 
a call for voluntary commitments, 
which did not include any sanctions 
for non-compliance. After it was de-
termined in 2020 that only a fraction 
of German companies met the stan-

dards set out there, a mandatory le-
gal regulation was established in the 
form of the LkSG. 

Protected Legal Positions

The aim of the LkSG is to prevent, 
minimize or end risks related to hu-
man rights and the environment. 
The affected legal positions are de-
fined in the form of comprehen-
sive prohibitions, which cover the 
core areas of human rights protec-
tion, employee protection and envi-
ronmental protection. However, ac-
cording to Sec. 2 (2) No. 12 LkSG, 
protection also extends to other le-
gal positions that are not specifically 
defined and whose need for protec-

tion is “obvious when all relevant 
circumstances are reasonably con-
sidered”. 

Compliance with  
Duties of Care

According to the definitions in the 
LkSG, due diligence obligations con-
sist, among other things, of the ob-
ligation to establish a risk manage-
ment system, conduct regular risk 
analyses, anchor preventive mea-
sures (also for direct suppliers), docu-
mentation and also, which is very im-
portant, “the implementation of due 
diligence obligations with regard to 
risks at indirect suppliers.”

These are process-oriented obli-
gations that require companies to de-
velop effective and appropriate due 
diligence measures. The LkSG does 
not provide for an obligation to suc-
ceed or even a guarantee obliga-
tion. However, companies must take 
the objectively necessary measures 
within the scope of what is concretely 
feasible and appropriate.

Official Monitoring

The authority responsible for mon-
itoring is the Federal Office of Eco-
nomics and Export Control (BAFA). 
Pursuant to Sec. 14 of the LkSG, BAFA 
carries out risk-based monitoring ei-
ther upon application or ex officio.

The rights of the authorities under 
the LkSG are summarized as fol-
lows:

 ◾ Right to audit and order annual re-
port

 ◾ Right of inspection with regard to 
compliance with the duty of care

©Uwe - stock.adobe.com

Andreas Fuchs, 
Arnecke Sibeth 
Dabelstein 

©
 A

rn
ec

ke
 S

ib
et

h 
D

ab
el

st
ei

n

24    CHEManager International  |  1/2023

Log i st i cs



 ◾ General authority to issue appro-
priate orders and take appropriate 
measures

 ◾ Rights of access (properties, busi-
ness premises)

 ◾ Right to inspect documents and re-
cords

 ◾ Search and seizure as investigative 
measure

The controlled companies have the 
following obligations or rights:

 ◾ Obligation to provide  
information

 ◾ Right to refuse to provide infor-
mation in the event of imminent 
self-incrimination or incrimination 
of relatives within the meaning of 
Sec. 52 (1) of the Code of Criminal 
Procedure

 ◾ Obligation to surrender
 ◾ Obligation to tolerate and cooperate

Sanctions for Violations

Violations of the provisions of the 
LkSG are subject to various and quite 
substantial sanctions.

According to Sec. 23 LkSG, a pen-
alty payment of up to EUR 50,000.00 
can be imposed.

Sec. 24 (1) LkSG sets out a large 
number of different administrative 
offenses for different types of vio-
lations. Depending on the type and 
significance of the specific violation, 
fines of up to EUR 800,000.00 or up 
to 2% of the average annual profit are 
possible! 

In addition, companies that are 
fined at least EUR 175,000.00 (with 
exceptions) shall be excluded from 
the award of public contracts. Fur-
thermore, an entry in the competition 
register may be threatened.

Who Is Affected by the 
LkSG? 

The LkSG applies to companies with 
their administrative headquarters, 
main office or branch office in Ger-
many. As of Jan. 1, 2023, the LkSG 
will initially apply to companies 
with at least 3,000, and as of Jan. 1, 
2024, also to companies with at least 
1,000 employees in Germany.

Small and medium-sized enter-
prises below these thresholds are 
therefore not directly affected by 
the provisions of the LkSG. However, 
Sec. 2 (5) of the LkSG stipulates that 
the companies directly affected are 
also responsible for their “direct and 
indirect suppliers”. This in fact leads 
to an indirect inclusion of all suppli-
ers.

Expanded Definition of  
“Supply Chain”

For the purposes of the LkSG, a direct 
supplier is a “partner to a contract for 
the supply of goods or the provision 
of services whose supplies are neces-
sary for the manufacture of the com-
pany’s product or for the provision 
and use of the service in question.” 
An indirect supplier is “any com-
pany that is not a direct supplier and 
whose supplies are necessary for the 
manufacture of the company’s prod-
uct or for the provision and use of the 
relevant service.”

This broad interpretation means 
that transport service providers, for-
warders and other logistics service 
providers, among others, are also af-
fected at least indirectly by the re-
quirements of the LkSG as an essen-
tial part of the supply chains.

Contractual Inclusion of  
Suppliers/Logistics Service 
Providers

For the aforementioned reasons, the 
respective clients directly affected 
are de facto forced to (also) oblige the 
logistics service providers they com-
mission to comply with the require-
ments of the LkSG. 

From the perspective of the di-
rectly obligated parties, it will not be 
sufficient to receive a simple decla-
ration from their suppliers in which 
compliance with the requirements 
of the LkSG is promised more or less 
across the board, as can currently be 
observed in practice. The level of re-
quirements here differs, for example, 
from the situation when implement-
ing the requirements of the Minimum 
Wage Act. Compliance regulations 
customary in the industry (such as 
in the German ADSp 2017) can cer-
tainly be used as a starting point, but 
fundamentally fall short with regard 
to the specific requirements of the 
LkSG. 

Rather, in order to provide suit-
able protection for the directly obli-
gated parties, it will be necessary to 
specifically obligate suppliers to set 
up risk management systems, audit 
rights, employee training, etc., com-
bined with suitable sanction mech-
anisms (special termination rights/
compensation and indemnification 
provisions). It should be noted that 
implementation will be a consider-
able challenge for the logistics ser-
vice providers concerned.

The form of contractual imple-
mentation depends on the specific sit-
uation in practice. As a rule, supple-
mentary agreements will be suitable 

for existing contracts, and supple-
mentary clauses for new contracts.

Outlook: “EU Supply Chain 
Directive”

The EU published a draft EU Direc-
tive on corporate due diligence in the 
area of sustainability (EU 2019/1937) 
(“EU Supply Chain Directive”) in Feb-
ruary 2022. The planned EU Supply 
Chain Directive will go considerably 
beyond the requirements and conse-
quences of the LkSG.

The EU Supply Chain Directive 
must first be adopted by the EU Com-
mission and subsequently transposed 
into national German law. This will 
probably not be the case until 2024 at 
the earliest. Nevertheless, it is advis-
able to proactively keep in mind that 
it will be necessary to adapt the ap-
proach to these new requirements in 
the medium term.
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entertaining guide is a must for anyone interested in employee development in the VUCA world.
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